REQUEST FOR CITY COUNCIL ACTION

MEETING DATE: OCTOBER 27, 2020

TITLE: LICENSE AGREEMENTS FOR THE AMENDED AND
RESTATED DEVELOPMENT AGREEMENT NORTHERN
TRANSFER SITE (ARDA)

Marianna Margsiera

Interim City Manager

RECOMMENDED ACTION

Authorize the Interim City Manager to execute License Agreements for businesses
relocated from County of Orange properties.

EXECUTIVE SUMMARY

On September 25, 2020, the County of Orange notified multiple business owners that
have occupied County-owned land south of Marine Way, adjacent to the Orange County
Great Park, of the need to vacate this land by November 1, 2020.

Several of those businesses have contacted the City for assistance in finding short-term
relocation sites. Staff has identified the Amended and Restated Development Agreement
Northern Transfer Site (ARDA) (Attachment 1), north of the Orange County Great Park,
as a site that can accommodate these displaced uses without impacting any future
development plans. Heritage Fields El Toro, LLC (Heritage Fields), has consented to this
proposal.

A draft License Agreement for Great Scott Tree Care (Attachment 2) is attached to this
report for City Council consideration. The two other License Agreements will be consistent
with the format for the draft agreement for Great Scott Tree Care, provided that the
specific site sizes and rental rates will be unique to each of the businesses.

COMMISSION/BOARD/COMMITTEE RECOMMENDATION
Not applicable.
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ANALYSIS

Three businesses have contacted the City for assistance in finding temporary relocation
sites, Great Scott Tree Service, The Arbor Group and Ranscapes. The ARDA site
provides approximately 27 acres of paved land that is available to accommodate short-
term uses without disruption of future permanent redevelopment plans.

Staff negotiated the following terms with the three businesses:

ARDA Leases Great Scott The Arbor Group Ranscapes

Use Landscaping Service Landscaping Service Landscaping Service
Term 2 years + 1 year extension 2 years + 1 year extension 2 years + 1 year extension
Site Size 1-1.5 acres 0.5 acres 3 acres

County License $3,750 per acre $9,000 per acre $1,333 per acre

Fee ($3,750-$5,625 monthly) (84,500 monthly) ($4,000 monthly)
Proposed City $3,750 per acre $4,000 per acre $1,333 per acre
License Fee ($3,750-$5,625 monthly) ($2,000 monthly) ($4,000 monthly)

The license fees are consistent with the County license fee, except for The Arbor Group,
which appeared to be well above the typical rate for County tenants. Staff proposes to
reset that License Fee to be generally consistent with the two other businesses.

Staff, in consultation with the State of California, have determined a 36-60 month term
will not delay or inhibit future cemetery development.

ALTERNATIVES CONSIDERED

The City Council could choose not to enter into License Agreements with one or more of
the businesses, or could direct staff to modify one or more of the terms of the License
Agreements.

FINANCIAL IMPACT

Should the City Council approve the License Agreements, the established rent rate would
generate at least $11,750 monthly and $141,000 annual revenue per acre to the City.
There is no City financial obligation associated with the proposed lease.

REPORT PREPARED BY Joel Belding, Deputy Director

ATTACHMENTS
1. Map of ARDA Site

2. License Agreement for Great Scott Tree Care
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LICENSE AGREEMENT

THIS LICENSE AGREEMENT (“License”) is made and entered into
2020 (“Commencement Date”) by and between GREAT SCOTT TREE SERVICE, INC
a California corporation (hereinafter referred to as “Licensee”) and the CITY OF IRVINE,
a California municipal corporation and charter city (hereinafter referred to as “City”). City
and Licensee may sometimes hereinafter be referred to individually as “Party” or jointly
as “Parties.”

RECITALS

City owns that certain property commonly known as the “ARDA Transfer Site,”
which is located in the City of Irvine, County of Orange, State of California (“ARDA
Site”). The ARDA Site is depicted on Exhibit "A”, which is attached hereto and
incorporated herein by this reference.

Il. Licensee owns and operates a tree trimming and landscaping business, and needs
space for a portable office and for storage of trucks and related equipment
necessary to operate its business.

Il Licensee wishes to obtain from City the right to the non-exclusive and revocable
use of up to one and five tenths (1.5) acres of the ARDA Site (the “License Area”).

IV.  City is willing to grant Licensee said license pursuant to the terms and conditions
of this License.

NOW, THEREFORE, in consideration of the mutual covenants, benefits, and promises
contained herein, Licensee and City do hereby as of the Commencement Date agree as
follows:

1. TERM

This License shall become effective as of the Commencement Date and shall continue in
effect for two (2) years (“Term”) unless otherwise terminated earlier in accordance with
the terms of this License, including, without limitation, the terms of Section 2 of this
License.

This License may be extended for one (1) additional one (1) year term subject to the terms
contained herein. Licensee shall submit a written request to extend this License for an
additional term to City no less than one hundred eighty (180) days prior to expiration of
the Term. City, in its sole discretion, shall accept or reject Licensee’s request for an
extension within thirty (30) days of City’s receipt of Licensee’s written request to extend
the term of this License. Any such extension shall be approved by the City Manager. Any
such extension period shall be subject to all of the terms and conditions of this Licence.

ATTACHMENT 2
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2. TERMINATION

Either City or Licensee may terminate this License at any time upon ninety (90) days prior
written notice to the other Party.

3. LICENSE AREA

City grants to Licensee a non-exclusive, revocable right to use up to a maximum of one
and five tenths (1.5) acres of that certain real property commonly known as the “ARDA
Transfer Site* (the “ARDA Site”), with such portion of the ARDA Site referred to
hereinafter as the “License Area”. The License Area will be mutually determined
between City and Licensee within five (5) business days following the date of this License,
and promptly following such determination a depiction of the License Area shall be
inserted herein as Exhibit “B”, which shall thereafter be incorporated herein by this
reference. The rights granted pursuant to this Section 3 include the non-exclusive right
for access to the License Area (“Access Area”). Notwithstanding the foregoing, access
to the License Area by Licensee may be restricted by City with reasonable discretion, and
upon written notice to Licensee, if feasible, because of the occurrence of natural
disasters, or other “events” deemed by City to be of an emergency nature.

4. USE

Licensee shall have access to the License Area for the temporary location and use of a
portable office, and storage of tree trimming trucks, personal vehicles, and cargo
containers.

Licensee agrees not to use the License Area for any other purpose nor to engage in or
permit any other activity within or from the License Area, including, without limitation,
storage of vegetation or debris. Licensee further agrees not to conduct or permit to be
conducted any public or private nuisance in, on, or from the License Area, not to commit
or permit to be committed waste on the License Area, and to comply with all governmental
laws and regulations in connection with its use of the License Area.

In connection with, and prior to commencement of, the authorized uses listed above,
Licensee shall be required to install temporary fencing around the License Area and solar-
powered security lighting within the License Area (the “Improvements”). Notwithstanding
the foregoing, however, prior to installation of any Improvements, Licensee shall submit
its proposed plans and specifications for the Improvements (the “Improvement Plans”)
to the City Manager of City, or his or her designee (the “City Manager”) for written
approval, which approval shall not be unreasonably withheld, conditioned, or delayed. All
Improvements installed by Licensee shall be made in strict compliance with the
Improvement Plans approved in writing by the City Manager.

Licensee shall remove, at its sole cost and expense, all Improvement(s) from the License
Area at the expiration or termination of this License. Should Licensee fail to remove the
Improvement(s) as stated herein, City may remove the Improvement(s) and Licensee
shall reimburse the City for the cost it may incur for such removal.

882/048170-0940
15665549.3 210/21/20 Page 2 of 21



5. LICENSE FEE

Licensee agrees to pay City from and after the Commencement Date the sum of Three
Thousand Seven Hundred Fifty Dollars ($3,750) per acre per month as a fee for the use
of the License Area (“License Fee”). Said License Fee shall be payable in advance,
without prior notice or demand, on the first day of each calendar month while this License
is in effect, without deduction or offset, in lawful money of the United States.

In the event the obligation to pay the License Fee begins or terminates on some day other
than the first or last day of the month, the fee shall be prorated to reflect the actual period
of use based on a thirty (30) day month. The License Fee for any partial calendar month
during which this License becomes effective will be payable on such effective date.

Commencing on the first anniversary of the Commencement Date (hereinafter the “Yearly
Adjustment Date"), and each successive anniversary of the Commencement Date
thereafter during the Term, the License Fee payable to City shall be increased by two and
one-half percent (2.5%) per year, based on the License Fee payable for the preceding
calendar year.

6. PAYMENT PROCEDURE)

License Fee payments shall be delivered to:

City of Irvine

Civic Center Plaza
Post Office Box 19575
Irvine, CA 92623
Attn: City Manager

City may change the designated place of payment at any time upon ten (10) calendar
days written notice to Licensee. License Fee payments shall be made by check payable
to the City of Irvine. Licensee assumes all risk of loss if payments are made by mail.

No payment by Licensee or receipt by City of a lesser amount than the payment due shall
be deemed to be other than on account of the payment due, nor shall any endorsement
or statement on any check or any letter accompanying any check or payment as payment
be deemed an accord and satisfaction, and City shall accept such check or payment
without prejudice to City’s right to recover the balance of said payment or pursue any
other remedy in this License.

All sums due under this License shall be paid in lawful money of the United States of
America, without offset or deduction or prior notice or demand. No payment by Licensee
or receipt by City of a lesser amount than the payment due shall be deemed to be other
than on account of the payment due, nor shall any endorsement or statement on any
check or any letter accompanying any check or payment be deemed an accord and
satisfaction, and City shall accept such check or payment without prejudice to City’s right
to recover the balance of the amount due or pursue any other remedy in this License.
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7. CHARGE FOR LATE PAYMENT

Licensee hereby acknowledges that late payment of sums due hereunder will cause City
to incur costs not contemplated by this License, the exact amount of which will be
extremely difficult to ascertain. Such costs include but are not limited to costs such as
administrative processing of delinquent notices, increased accounting costs, etc.

Accordingly, if any payment pursuant to this License is not received by City by the due
date, a late charge of 1.5% of the payment due and $100 shall be added to the payment,
and the total sum shall become immediately due and payable to City. An additional
charge of 1.5% of said payment, excluding late charges, shall be added for each
additional month that said payment remains unpaid.

Licensee and City hereby agree that such late charges represent a fair and reasonable
estimate of the costs that City will incur by reason of Licensee’s late payment.

Acceptance of such late charges (and/or any portion of the overdue payment) by City
shall in no event constitute a waiver of Licensee’s default with respect to such overdue
payment, or prevent City from exercising any of the other rights and remedies granted
hereunder.

8. OWNERSHIP OF IMPROVEMENTS

All Improvements installed or placed within the License Area by Licensee shall, upon
completion, be free and clear all liens, claims, or liability for labor or material. Licensee
shall, at Licensee’s cost, remove all of the Improvements located within the License Area
at the expiration or termination hereof. In the event that Licensee fails to remove any of
said Improvements within fifteen (15) days following receipt of written notice from City to
do so, such Improvements will be deemed abandoned and Licensee shall lose all right,
title and interest in and thereto, and City may elect (i) at Licensee’s cost, to remove,
demolish, or otherwise dispose of some or all of such items, or (ii) sell or make use of any
or all of such items.

9. MECHANICS LIENS OR STOP-NOTICES

Licensee shall at all times indemnify, defend with counsel approved in writing by City and
hold City harmless from all claims, losses, demands, damages, cost, expenses, or liability
costs for labor or materials in connection with construction, repair, alteration, or
installation of structures, improvements, equipment, or facilities within the License Area,
and from the cost of defending against such claims, including attorneys’ fees and costs.

In the event a lien or stop-notice is imposed upon the License Area as a result of such
construction, repair, alteration, or installation, Licensee shall either:

A. Record a valid Release of Lien, or
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B. Procure and record a bond in accordance with Section 3143 or 3179 et seq. of
the Civil Code, which frees the License Area from the claim of the lien or stop-
notice and from any action brought to foreclose the lien.

Should Licensee fail to accomplish either of the two optional actions above within fifteen
(15) days after the filing of such a lien or stop-notice, Licensee shall be in default and this
License shall be subject to immediate termination.

10. INSURANCE

Licensee agrees to purchase all required insurance at Licensee’s expense and to deposit
with City certificates of insurance, including all endorsements required herein, necessary
to satisfy City that the insurance provisions of this License have been complied with and
to keep such insurance coverage and the certificates and endorsements therefore on
deposit with City during the entire term of this License. This License shall automatically
terminate at the same time Licensee’s insurance coverage is terminated. If within ten
(10) business days after termination of this License under this Section Licensee obtains
and provides evidence of the required insurance coverage acceptable to the City
Manager, this License may be reinstated at the sole discretion of the City Manager.
Licensee shall pay City for processing the reinstatement of this License.

Licensee agrees that Licensee shall not operate on the License Area at any time the
required insurance is not in full force and effect as evidenced by a certificate of insurance
and necessary endorsements being in the possession of the City Manager. In no cases
shall assurances by Licensee, its employees, agents, including any insurance agent, be
construed as adequate evidence of insurance. The City Manager will only accept valid
certificates of insurance and endorsements as adequate evidence of insurance. Licensee
also agrees that upon cancellation, termination, or expiration of Licensee’s insurance,
City may take whatever steps are necessary to interrupt any operation from or on the
License Area until such time as the City Manager reinstates the License.

If Licensee fails to provide the City Manager with a valid certificate of insurance and
endorsements at any time during the term of this License, City and Licensee agree that
such failure shall constitute a material breach of this License. Whether or not a notice of
default has or has not been sent to Licensee, said material breach shall permit City to
take any actions determined necessary by the City Manager to interrupt any operation
from or on the License Area, and to prevent any persons, including, but not limited to,
Licensee’s employees and agents, from entering the License Area until such time as the
City Manager is provided with adequate evidence of insurance required herein. Licensee
further agrees to hold City harmless from any damages resulting from such interruption
of business and possession, including, but not limited to, damages resulting from any loss
of income or business resulting from the City’s action.

Licensee may occupy the License Area only upon providing to City the required insurance
stated herein, such insurance to be maintained for the entire term of this License. City
reserves the right to terminate this License at any time Licensee’s insurance is canceled
or terminated and not reinstated within ten (10) days of said cancellation or termination.
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Licensee shall pay to City its estimated and anticipated administrative costs of Two
Hundred Dollars ($200) for processing the reinstatement of the License, which Licensee
agrees is a reasonable amount for such purposes. Licensee shall provide to City
immediate notice of said insurance cancellation or termination.

All contractors performing work on behalf of Licensee pursuant to this License shall obtain
insurance subject to the same terms and conditions as set forth herein for Licensee.
Licensee shall not allow contractors or subcontractors to work if contractors have less
than the level of coverage required by City from Licensee under this License. It is the
obligation of Licensee to provide written notice of the insurance requirements to every
contractor and to receive proof of insurance prior to allowing any contractor to begin work
within the License Area. Such proof of insurance must be maintained by Licensee
through the entirety of this License and be available for inspection by a City representative
at any reasonable time.

All self-insured retentions (SIRs) shall be clearly stated on the Certificate of Insurance.
Any self-insured retention (SIR) in an amount in excess of Fifty Thousand Dollars
($50,000) shall specifically be approved by the Risk Manager, or designee, upon review
of Licensee’s current audited financial report. If Licensee’s SIR is approved, Licensee, in
addition to, and without limitation of, any other indemnity provision(s) in this License,
agrees to all of the following:

1) In addition to the duty to indemnify and hold City harmless against any and all
liability, claim, demand or suit resulting from Licensee’s, its agents, employee’s or
subcontractor’s performance of this Agreement, Licensee shall defend City at its
sole cost and expense with counsel approved by City against same; and

2) Licensee’s duty to defend, as stated above, shall be absolute and irrespective of
any duty to indemnify or hold harmless; and

3) The provisions of California Civil Code Section 2860 shall apply to any and all
actions to which the duty to defend stated above applies, and the Licensee’s SIR
provision shall be interpreted as though Licensee was an insurer and City was the
insured.

If Licensee fails to maintain insurance acceptable to City for the full term of this License,
City may terminate this License.

Qualified Insurer

The policy or policies of insurance must be issued by an insurer with a minimum rating of
A- (Secure A.M. Best’s Rating) and VIII (Financial Size Category as determined by the
most current edition of the Best's Key Rating Guide/Property-Casualty/United States or
ambest.com), and any such insurer shall be qualified to do business in the state of
California.

The policy or policies of insurance maintained by the Licensee shall provide the minimum
limits and coverage as set forth below:
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Coverages Minimum Limits
Commercial General Liability $1,000,000 per occurrence
$2,000,000 aggregate

Automobile Liability including coverage for owned, $1,000,000 limit per occurrence
non-owned and hired vehicles

Workers’ Compensation Statutory
Employers’ Liability Insurance $1,000,000 per occurrence

Commercial Property Insurance on an “All Risk” or  100% of the Replacement Cost
“Special Causes of Loss” basis covering all, Value and no coinsurance provision
contents and any tenant improvements including

Business Interruption/Loss of Rents with a

12 month limit.

Required Coverage Forms

All liability coverage shall be on forms required by City’s risk manager.

Required Endorsements

The Commercial General Liability policy shall contain the following endorsements, which
shall accompany the Certificate of insurance:

1) An Additional Insured endorsement naming the City of Irvine, its elected
and appointed officials, officers, employees, and agents as Additional
Insureds. Blanket coverage may also be provided which will state- As
Required By Written Agreement.

2) A primary non-contributing endorsement evidencing that Licensee’s
insurance is primary and any insurance or self-insurance maintained by the
City of Irvine shall be excess and non-contributing.

The Workers’ Compensation policy shall contain a waiver of subrogation endorsement
waiving all rights of subrogation against the City of Irvine, its elected and appointed
officials, officers, employees, and agents. Blanket coverage may also be provided
which will state- As Required By Written Agreement.

All insurance policies required by this license shall waive all rights of subrogation against
the City of Irvine, its elected and appointed officials, officers, agents and employees when
acting within the scope of their appointment or employment.

The Commercial Property policy shall contain a Loss Payee endorsement naming the
City of Irvine as respects City’s financial interest when applicable.
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Licensee shall immediately notify City in writing of any policy cancellation and provide a
copy of the cancellation notice to City. Failure to provide written notice of cancellation
may constitute a material breach by Licensee, upon which City may suspend or terminate
this License.

The Commercial General Liability policy shall contain a severability of interests clause,
also known as a “separation of insureds” clause.

Insurance certificates should be forwarded to the City address provided in Section 19
below. Licensee has ten (10) business days to provide adequate evidence of insurance
or this License may be cancelled.

City expressly retains the right to require Licensee to increase or decrease insurance of
any of the above insurance types throughout the term of this License. Any increase or
decrease in insurance will be as deemed by City’s Risk Manager as appropriate to
adequately protect City.

City shall notify Licensee in writing of changes in the insurance requirements. If Licensee
does not deposit copies of acceptable certificates of insurance and endorsements with
City incorporating such changes within thirty (30) days of receipt of such notice, Licensee
shall be in breach without further notice to Licensee, and City shall be entitled to all legal
remedies.

The procuring of such required policy or policies of insurance shall not be construed to
limit Licensee’s liability hereunder nor to fulfill the indemnification provisions and
requirements of this License, nor in any way to reduce the policy coverage and limits
available from the insurer.

11. OPERATIONS AND MAINTENANCE

Licensee shall, to the satisfaction of City, keep and maintain the License Area and all
improvements of any kind in good condition and in substantial repair. It shall be
Licensee’s responsibility to take all steps necessary or appropriate to maintain such
standard of condition and repair.

Licensee expressly agrees to maintain the License Area in a safe, clean, and sanitary
condition, to the complete satisfaction of City and in compliance with all applicable laws
and regulations. Licensee further agrees to provide weed management of the License
Area. Licensee shall provide approved containers for trash and garbage and shall keep
the License Area free and clear of rubbish and litter. City shall have the right to enter
upon and inspect the License Area at any time for cleanliness and safety.

Licensee shall designate in writing to City a representative who shall be responsible for
the day-to-day operation and level of maintenance, cleanliness, and general order.

If Licensee fails to maintain or make repairs or replacements as required herein, City may
notify Licensee in writing of said failure. Should Licensee fail to correct the situation within
five (5) business days thereafter, City may make or cause to be made the necessary
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correction, and the cost thereof, including, but not limited to, the cost of labor, materials,
and equipment and administration, shall be paid by Licensee within ten (10) days of
receipt of a statement of said cost from City. City may, at City’s option, choose other
remedies available herein, or by law.

Any spillage of fuel, oil, hazardous or other material must be immediately and properly
cleaned up and removed by Licensee and at Licensee’s sole cost and expense, and the
License Area must be returned to its original condition, and the Licensee is solely
responsible for any damages.

12. TOXIC MATERIALS

Definition of Toxic Materials. For purposes of this License, the term ““Toxic Materials”
means any substance, material, or waste which is or becomes regulated by any local
governmental authority, the State of California, or the United States Government,
including, without limitation, any material or substance which is (i) defined as a
“hazardous waste”, “extremely hazardous waste” or “restricted hazardous waste” under
Sections 25115, 25117 or 25122.7, or listed pursuant to Section 25140 of the California
Health and Safety Code, Division 20, Chapter 6.5 (Toxic Waste Control Law), (ii) defined
as a “hazardous substance” under Section 25316 of the California Health and Safety
Code, Division 20, Chapter 6.8 (Carpenter-Presley-Tanner Toxic Substances Account
Act), (iii) defined as a “hazardous material” under Section 25501 of the California Health
and Safety Code, Division 20, Chapter 6.95 (Toxic Materials Release Response Plans
and Inventory), (iv) defined as a “hazardous substance” under Section 25281 of the
California Health and Safety Code, Division 20, Chapter 6.7 (Underground Storage of
Toxic Substances), (v) petroleum, (vi) asbestos, (vii) polychlorinated biphenyls, (viii)
formaldehyde, (ix) listed under Article 9 or defined as “hazardous” or “extremely
hazardous” pursuant to Article 11 of Title 22 of the California Administrative Code,
Division 4, Chapter 20, (x) designated as a “hazardous substance” pursuant to Section
311 of the Clean Water Act, 33 U.S.C. Section 1251 et seq. (33 U.S.C. Section 1321) or
listed pursuant to Section 307 of the Clean Water Act (33 U.S.C. Section 1317), (xi)
defined as a “hazardous waste” pursuant to Section 1004 of the Resource Conservation
and Recovery Act, 42 U.S.C. Section 6901 et seq. (42 U.S.C. Section 6903) (“RCRA”),
or (xii) defined as “hazardous substance” pursuant to Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. Section 9601 et seq.
(42 U.S.C. Section 9601). . It is the intent of the parties hereto to construe the term
“Toxic Materials” in its broadest sense

Use of Toxic Materials. Except for those Toxic Materials which are customarily used in
connection with any permitted use of the License Area under this License (which Toxic
Materials shall be used in compliance with all applicable Laws), Licensee or Licensee’s
employees. agents, independent contractors or invitees (collectively “Licensee Parties”)
shall not cause or knowingly permit any Toxic Materials to be brought upon, stored, kept,
used, generated, released into the environment or disposed of on, under, from or about
the License Area (which for purposes of this Section shall include the subsurface soil and
ground water).
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Licensee Obligations. If the presence of any Toxic Materials on, under or about the
License Area caused or permitted by Licensee or Licensee Parties results in (i) injury to
any person, (ii) injury to or contamination of the License Area (or a portion thereof), or
(i) injury to or contamination of any adjacent real or personal property, Licensee, at its
sole cost and expense, shall promptly take all actions necessary or appropriate to return
the License Area to the condition existing prior to the introduction of such Toxic Materials
to the License Area and to remedy or repair any such injury or contamination. Without
limiting any other rights or remedies of City under this License, Licensee shall pay the
cost of any cleanup or remedial work performed on, under, or about the License Area as
required by this License or by applicable laws in connection with the removal, disposal,
neutralization or other treatment of such Toxic Materials caused or permitted by Licensee
or Licensee Parties. Notwithstanding the foregoing, Licensee shall not take any remedial
action in response to the presence, discharge or release, of any Toxic Materials on, under
or about the License Area caused or permitted by Licensee or Licensee Parties, or enter
into any settlement agreement, consent decree or other compromise with any
governmental or quasi-governmental entity without first obtaining the prior written consent
of the City Manager. All work performed or caused to be performed by Licensee as
provided for above shall be done in good and workmanlike manner and in compliance
with plans, specifications, and other requirements for such work reasonably approved by
City.

13. BEST MANAGEMENT PRACTICES

Licensee and all of its agents, employees and contractors shall conduct operations under
this License so as to assure that pollutants do not enter municipal storm drain systems
which systems are comprised of, but are not limited to curbs and gutters that are part of
the street systems (“Stormwater Drainage System”), and to ensure that pollutants do
not directly impact “Receiving Waters” (as used herein, Receiving Waters include, but
are not limited to, rivers, creeks, streams, estuaries, lakes, harbors, bays and oceans).

The Santa Ana and San Diego Regional Water Quality Control Boards have issued
National Pollutant Discharge Elimination System permits (“Stormwater Permits”) to the
County of Orange, and to the Orange County Flood Control District and cities within
Orange County, as co-permittees (hereinafter collectively referred to as “County
Parties”) which regulate the discharge of urban runoff from areas within the County of
Orange, including the License Areas and Access Area under this License. The County
Parties have enacted water quality ordinances that prohibit conditions and activities that
may result in polluted runoff being discharged into the Stormwater Drainage System.

To assure compliance with the Stormwater Permits and water quality ordinances, the
County Parties have developed a Drainage Area Management Plan (“DAMP”) which
includes a Local Implementation Plan (“LIP”) for each jurisdiction that contains Best
Management Practices (“BMPs”) that parties using properties within Orange County must
adhere to. As used herein, a BMP is defined as a technique, measure, or structural
control that is used for a given set of conditions to manage the quantity and improve the
guality of storm water runoff in a cost effective manner. These BMPs are found within the
LIP in the form of Model Maintenance Procedures and BMP Fact Sheets (the Model
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Maintenance Procedures and BMP Fact Sheets contained in the DAMP/LIP shall be
referred to hereinafter collectively as “BMP Fact Sheets”) and contain pollution
prevention and source control techniques to eliminate non-storm water discharges and
minimize the impact of pollutants on stormwater runoff.

BMP Fact Sheets that apply to uses authorized under this License include the BMP Fact
Sheets that are attached hereto as Exhibit "C”, which exhibit is attached hereto and by
this reference made a part hereof. These BMP Fact Sheets may be modified during the
term of the License; and the City Manager shall provide Licensee with any such modified
BMP Fact Sheets. Licensee, its subtenants, agents, contractors, representatives and
employees and all persons authorized by Licensee to conduct activities on the License
Area and Access Area shall, throughout the term of this License, comply with the BMP
Fact Sheets as they exist now or are modified, and shall comply with all other
requirement,; of the Stormwater Permits, as they exist at the time this License
commences or as the Stormwater Permits may be modified. The BMPs applicable to
uses authorized under this License must be performed as described within all applicable
BMP Fact Sheets.

If applicable, Licensee may propose alternative BMPs that meet or exceed the pollution
prevention performance of the BMP Fact Sheets. Any such alternative BMPs shall be
submitted to the City Manager for review and approval prior to implementation.

The City Manager or authorized representative may enter the License Area and Access
Area and/or review Licensee’s records at any time to assure that activities conducted on
the License Area and Access Area comply with the requirements of this Section.
Licensee may be required to implement a self-evaluation program to demonstrate
compliance with the requirements of this Section.

14. WATER QUALITY MANAGEMENT PLAN

While the Licensee is permitted to use the existing sewer and drainage system within the
License Area and Access Area for outflows permitted under applicable law, City reserves
the right to require Licensee to participate in a water quality management plan to minimize
impacts on harbor and ocean waters. Said water quality management plan shall be
implemented by the City Manager. Notwithstanding the foregoing, if City requires
Licensee to participate in a Harbor-wide water quality management plan, the equitable
share of the costs associated therewith which are allocated to the License Area and
Access Area shall be amortized over the useful life of any water, drainage, sewer, or other
improvements to be constructed pursuant thereto, and Licensee shall be responsible for
the portion of such amortized costs which relate to the remaining term of the License.

15. UNLAWFUL USE

Licensee agrees no improvements shall be erected, placed upon, operated, nor
maintained on the License Area, nor any business conducted or carried on therein or
therefrom, in violation of the terms of this License, or of any regulation, order of law,
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statute, bylaw, or ordinance of City or any other governmental agency with jurisdiction
over Licensee, the License Area, or the uses authorized by this License.

Further, all uses of the License Area by Licensee shall be conducted in accordance with
all applicable laws, ordinances, and regulations, including but not limited to any
‘Environmental Law.” The term “Environmental Law” shall mean any federal, state or
local law, statute, ordinance or regulation pertaining to health, industrial hygiene or the
environmental conditions on, under or about the License Area including, without
limitations, (i) the Comprehensive Environmental Response, Compensation and Liability
Act of 1980 (“CERCLA”), 42 U.S.C. Sections 9601 et seq.; (ii) the Resource Conservation
and Recovery Act of 1976 (“RCRA”), 42 U.S.C. Sections 6901 et seq.; (iii) California
Health and Safety Code Sections 25100 et seq.; (iv) the Safe Drinking Water and Toxic
Enforcement Act of 1986, California Health and Safety Code Section 25248.5 et seq.; (v)
the Federal Water Pollution Control Act, 33 U.S.C. Section 1317 et seq.; (vi) California
Water Code Section 13000 et seq.; and (vii) California Civil Code Section 3479 et seq.,
as such laws are amended, and the regulations and administrative codes applicable
thereto. It is the intent of the parties hereto to construe the term “Environmental Laws” in
its broadest sense. Licensee shall provide all notices required pursuant to the Safe
Drinking Water and Toxic Enforcement Act of 1988, California Health and Safety Code
Section 25249.5 et seq. Licensee shall provide prompt written notice to City of the
existence of Toxic Materials on the License Area and all notices of violation of the
Environmental Laws received by Licensee

16. RESERVATIONS TO CITY

The License Area is accepted as is and where is by Licensee subject to any and all
existing easements, encumbrances and physical characteristics. Licensee acknowledges
that except as specifically herein provided, neither City nor any of its employees, agents,
or representatives has made any representations, warranties or agreements to or with
Licensee on behalf of City as to any matters concerning the License Area, access to the
License Area, the present use thereof, or the suitability of Licensee’s intended use of the
License Area. Without limiting City’s rights with respect to the License Area, City reserves
the right to install, lay, construct, maintain, repair, and operate such sanitary sewers,
drains, storm water sewers, pipelines, manholes, and connections; water, oil, and gas
pipelines; telephone and telegraph power lines; and the appliances and appurtenances
necessary or convenient in connection therewith, in, over, upon, through, across, under,
and along the License Area or any part thereof, and to enter the License Area for any and
all such purposes. City also reserves the right to grant franchises, easements, rights of
way, and permits in, over, upon, through, across, under, and along any and all portions
of the License Area. No right reserved by City in this Section 16 shall be so exercised as
to interfere unreasonably with Licensee’s use hereunder.

City agrees that rights granted to other parties by reason of this Section 16 shall contain
provisions that the surface of the land shall be restored as nearly as practicable to its
original condition upon the completion of any construction. City further agrees that should
the exercise of these rights temporarily interfere with the use of any or all of the License
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Area by Licensee, any License Fee shall be reduced in proportion to the interference with
Licensee’s use of the License Area.

17. NO ASSIGNMENT, SUBAGREEMENTS

The License granted hereby is personal to Licensee and any assignment of said license
by Licensee, voluntarily or by operation of law, shall automatically terminate the License
granted hereby. Sublicenses are not authorized under this License and any attempt by
Licensee to create any such sublicense shall be null and void and shall automatically
terminate this License.

18. NOTICES

All notices pursuant to this License shall be addressed as set forth below or as either
Party may hereafter designate by written notice and shall be sent through the United
States mail in the State of California duly registered or certified with postage prepaid. If
any notice is sent by registered or certified mail, as aforesaid, the same shall be deemed
served or delivered twenty-four (24) hours after mailing thereof as above provided.
Notwithstanding the above, City may also provide notices to Licensee by personal
delivery or by regular mail and any such notice so given shall be deemed to have been
given upon receipt.

TO: City TO: Licensee

City of Irvine Great Scott Tree Service, Inc.
Civic Center Plaza 10761 Court Avenue

Post Office Box 19575 Stanton, CA 90680

Irvine, CA 92623 Attn: Steve Guzowski

Attn: City Manager

19. IMPLEMENTATION

This License shall be administered and executed on behalf of City by the City Manager.
The City Manager shall have the authority to issue interpretations, waive terms and
conditions, enter into implementing agreements and amendments of this License on
behalf of City provided that such actions do not substantially change the uses permitted
on the License Area, increase the risk of liability, or impair the rights or remedies, of City
provided herein, or decrease the revenues or other compensation to be received by City
hereby. All other waivers or amendments shall require the formal consent of the Irvine
City Council.

20. ATTACHMENTS TO LICENSE

This License includes the following, which are attached hereto and made a part hereof:
l. General Conditions
Il. Exhibit “A” - Depiction of ARDA Site
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Il Exhibit “B” - Depiction of License Area
V. Exhibit “C” - Best Management Practices

882/048170-0940
15665549.3 210/21/20 Page 14 of 21



IN WITNESS WHEREOF, the Parties have executed this License on the date first above
written.
113 “City!!

CITY OF IRVINE, a California municipal
corporation and charter city

By

Marianna Marysheva
Interim City Manager

ATTEST:

Molly M. Perry, City Clerk

APPROVED AS TO FORM
RUTAN & TUCKER, LLP:

Qogtray 7 Wlelrficng

JEtftéy TdMelching, City Aftorney

Licensee

Great Scott Tree Service Inc., a California
corporation

By

Title

By

Title___
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GENERAL CONDITIONS

1. PERMITS AND LICENSES

Licensee shall be required to obtain any and all permits and/or licenses which may be
required in connection with the operation of the License Area as set out herein, including,
without limitation, a City of Irvine business license. No permit, approval, or consent given
hereunder by City, in its governmental capacity, shall affect or limit Licensee’s obligations
hereunder, nor shall any approvals or consents given by City, as a party to this License
Agreement, be deemed approval as to compliance or conformance with applicable
governmental codes, laws, rules, or regulations.

2. SIGNS

Licensee agrees not to construct, maintain, or allow any signs, banners, flags, etc., upon
the License Area except as approved, in writing, by the City Manager. Unapproved signs,
banners, flags, etc., may be removed by the City Manager.

3. LICENSE ORGANIZATION

The various headings and numbers herein, the grouping of provisions of this License into
separate clauses and paragraphs, and the organization hereof, are for the purpose of
convenience only and shall not be considered otherwise.

4. AMENDMENTS

This License is the sole and only agreement between the Parties regarding the subject
matter hereof; other agreements, either oral or written, are void. Any changes to this
License shall be in writing and shall be properly executed by both Parties.

5. UNLAWFUL USE

Licensee agrees no improvements shall be erected, placed upon, operated, nor
maintained on the License Area, nor any business conducted or carried on therein or
therefrom, in violation of the terms of this License, or of any regulation, order of law,
statute, bylaw, or ordinance of a governmental agency having jurisdiction.

6. INSPECTION

City or its authorized representative shall have the right at all reasonable times to inspect
the operation to determine if the provisions of this License are being complied with.

7. INDEMNIFICATION

Licensee hereby waives all claims and recourse against City including the right of
contribution for loss or damage of persons or property arising from, growing out of, or in
any way connected with or related to this License, including, but not limited to, any
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damages to the vehicles Licensee parks on the License Area, except claims arising solely
from the gross negligence or willful misconduct of City, or its officers, agents, and/or
employees. Licensee hereby agrees to indemnify, hold harmless, and defend with
counsel acceptable to City, City and City’s officers, agents, and employees against any
and all claims, loss, demands, damages, cost, expenses, or liability costs arising out of
the operation, use, or maintenance of the License Area, and/or Licensee’s exercise of the
rights under this License, except for liability arising solely from the gross negligence or
willful misconduct of City, or its officers, agents, and/or employees, including the cost of
defense of any lawsuit arising therefrom.

In the event City is named as co-defendant, Licensee shall notify City of such fact and
shall represent City with counsel acceptable to City in such legal action unless City
undertakes to represent itself as co-defendant in such legal action, in which event
Licensee shall pay to City its litigation costs, expenses, and attorney’s fees. In the event
that despite the foregoing paragraph judgment is entered against City and Licensee
because of the concurrent gross negligence or willful misconduct of City and Licensee,
and/or their officers, agents, or employees, an apportionment of liability to pay such
judgment shall be made by a court of competent jurisdiction. Neither Party shall request
a jury apportionment.

8. TAXES AND ASSESSMENTS

Although not anticipated, should this License create a possessory interest which is
subject to the payment of taxes levied on such interest, it is understood and agreed that
all taxes and assessments (including but not limited to said possessory interest tax) which
become due and payable in connection with this License or upon fixtures, equipment, or
other property used in connection with this License, shall be the full responsibility of
Licensee, and Licensee shall cause said taxes and assessments to be paid promptly.

9. PARTIAL INVALIDITY

If any term, covenant, condition, or provision of this License is held by a court of
competent jurisdiction to be invalid, void, or unenforceable, the remainder of the
provisions hereof shall remain in full force and effect and shall in no way be affected,
impaired, or invalidated thereby.

10. WAIVER OF RIGHTS

The failure of City to insist upon strict performance of any of the terms, covenants, or
conditions of this License shall not be deemed a waiver of any right or remedy that City
may have, and shall not be deemed a waiver of the right to require strict performance of
all the terms, covenants, and conditions of the License thereafter, nor a waiver of any
remedy for the subsequent breach or default of any term, covenant, or condition of the
License. Any waiver, in order to be effective, must be signed by the Party whose right or
remedy is being waived.
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11. CONDITION OF LICENSE AREA UPON TERMINATION

Except as otherwise agreed to herein, upon termination of this License, Licensee shall
redeliver possession of said License Area to City in substantially the same condition that
existed immediately prior to Licensee’s entry thereon, reasonable wear and tear, flood,
earthquakes, war, and any act of war excepted.

12. DISPOSITION OF ABANDONED PERSONAL PROPERTY

If Licensee abandons the License Area or is dispossessed thereof by process of law or
otherwise, title to any personal property belonging to Licensee and left on the License
Area ten (10) days after such event shall be deemed, at City’s option, to have been
transferred to City. City shall have the right to remove and to dispose of such property
without liability therefor to Licensee or to any person claiming under Licensee, and shall
have no need to account therefor.

13. TIME OF ESSENCE

Time is of the essence of this License. Failure to comply with any time requirements of
this License shall constitute a material breach of this License.
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EXHIBIT “A”

DEPICTION OF ARDA SITE
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EXHIBIT “B”

DEPICTION OF LICENSE AREA

882/048170-0940
15665549.3 210/21/20 Page 20 of 21



EXHIBIT “C”

BEST MANAGEMENT PRACTICES (“BMPS” FACT SHEETS)

Licensee shall be responsible for implementing and complying with all BMP Fact
Sheet requirements that apply to Licensee’s operations. Licensee is to be aware that the
BMP clause within this LICENSE, along with all related BMP Exhibits, may be revised,
and may incorporate more than what is initially being presented in this LICENSE.

Suggested BMPs Fact Sheets may include, but may not be limited to, the following
list shown below with included attachments. A complete list of BMPs can be found at:
http://ocwatersheds.com/documents/bmp (website may change from time to time):
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IC3 Building Maintenance

IC4 Carpet Cleaning

IC5 Concrete & Asphalt Production, Application, & Cutting

IC6 Contaminated or Erodible Surface Areas

IC7 Landscape Maintenance

IC9 Outdoor Drainage from Indoor Areas

IC10 Outdoor Loading/Unloading of Materials

IC11 Outdoor Process Equipment Operations & Maintenance
IC12 Outdoor Storage of Raw Materials, Products, & Containers
IC13 Over Water Activities

IC14 Painting, Finishing, & Coatings of Vehicles, Boats, Buildings, &
Equipment

IC15 Parking & Storage Area Maintenance

IC17 Spill Prevention & Cleanup

IC21 Waste Handling & Disposal

IC22 Eating & Drinking Establishments

IC23 Fire Sprinkler Testing/Maintenance

IC24 Wastewater Disposal Guidelines 17
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