
EXHIBIT D  

FORM OF CAPITAL LOAN AGREEMENT 

AGREEMENT BETWEEN THE CITY OF IRVINE AND THE ORANGE COUNTY 

POWER AUTHORITY FOR THE ADVANCE OF FUNDS FOR IMPLEMENTATION 

OF A COMMUNITY CHOICE ENERGY PROGRAM 

This Agreement, effective ______________ (“Effective Date”), is by and between the 

CITY OF IRVINE, a municipal corporation and charter city (“City”), and the ORANGE 

COUNTY POWER AUTHORITY, a California joint powers authority (“Authority”), for the 

purpose of stating the terms for an advance of funds from the City to be repaid to City by the 

Authority as provided herein.  City and Authority shall be referred to individually as a “Party” 

collectively as the “Parties.” 

RECITALS 

A. On ________________, the Authority was formed by participating Orange County cities,

including the City, to administer a community choice aggregation (“CCA”) program within the

jurisdictional boundaries of its members in Orange County.

B. Prior to formation of the Authority, the City funded a feasibility study, peer review, and

other activities necessary to evaluate the feasibility and implementation of a CCA program.  The

City also funded certain costs to form the Authority and implement the CCA program for itself

and the Authority’s founding members.

C. As expressly stated in that certain document entitled, Orange County Power Authority

Joint Powers Agreement, at Section 5.5, which is incorporated herein by this reference, it was

agreed upon by the parties thereto that the City would be reimbursed by the Authority for all

costs regarding the feasibility and implementation of the CCA program, contingent upon the

Authority’s launch of the CCA program.

D. The City estimates that its costs to study, form and implement the Authority are

$250,000, which include, but are not limited to, costs for its feasibility study, peer review, City

staffing, legal costs, member and stakeholder outreach, and formation of the Authority

(“Formation Costs”).

E. The City estimates that the Authority will need approximately $2,500,000 for working

capital to pay for implementation costs through a projected launch of the CCA program in 2022

(“Pre-Launch Costs”).

F. The City further estimates that the Authority will need up to an additional $8,000,000 to

$20,000,000 in the form of a credit facility for operational support and power procurement as

well as other cash flow needs, and that any such credit facility may require cash collateral from

an Authority member between $2,000,000 to $5,000,000 (“Launch Costs”).
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G. The Parties desire to enter into this Agreement to document the Authority’s repayment

obligations to the City for all such funds expended on behalf of, or in support of, the formation of

the Authority and implementation of the CCA program.

AGREEMENT 

NOW THEREFORE, in consideration of their mutual promises and obligations, the 

Parties hereby agree as follows: 

1. City Loan to the Authority.

1.1. Formation Costs.  The Authority acknowledges that the City has expended certain 

City funds toward Formation Costs and agrees to reimburse the City for such costs in an amount 

not to exceed $250,000 dollars, subject to the repayment provisions herein. 

1.2. Pre-Launch Costs.  The City agrees to loan the Authority Pre-Launch Costs in the 

amount of $2,500,000 by January 1, 2021, which shall be used by the Authority for working 

capital costs associated with the Authority’s launch, anticipated in 2022.  

1.3 Launch Costs.  The City agrees to post the necessary cash collateral, not to exceed 

$5,000,000, in order for the Authority to secure a credit facility for its Launch Costs for 

additional working capital associated with power procurement and operational support (“Credit 

Agreement”).  The City will also provide a loan for Launch Costs if needed by the Authority 

should a Credit Agreement be unavailable or insufficient to cover the Authority’s working 

capital needs.  The terms and conditions of any City loan to the Authority for Launch Costs 

(excluding the cash collateral requirement above) shall be negotiated and agreed upon in an 

amendment to this Agreement, subject to the reasonable approval of the Parties.  The Authority 

shall provide the City with the Authority’s pro forma demonstrating the amount needed for the 

aforementioned City loan. 

1.4. City Loan Amount.  Formation Costs, Pre-Launch Costs, and Launch Costs shall 

be collectively referred to herein as “City Loan Amount.” 

2. Repayment; Interest.

2.1 Repayment Date.  The Authority shall repay the City Loan Amount to City, plus 

interest, no later than the repayment date, which shall be January 1, 2027.  The Parties 

acknowledge that they may modify the Repayment Date for the Launch Costs in an amendment 

to this Agreement depending on the terms and conditions of the Credit Agreement.     

2.2 Interest Rate.  In accordance with subsection 2.3, interest shall be paid on all 

outstanding portions of the City Loan Amount that bear interest.  The interest rate on any 

outstanding amount shall be calculated according to the sum of the following calculation of each 

respective quarter: 
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Principal x Quarterly Interest Rate x (No. of Days in Quarter/No. of Days in 

Year) 

Where “Principal” is the relevant funding of the City Loan Amount as described herein; 

“Quarterly Interest Rate” is the gross earnings for the respective quarter as reported in the City 

of Irvine Treasurer’s monthly investment report found on the Treasurer’s website 

https://www.cityofirvine.org/administrative-services-department/investment-policies-and-reports 

“No. of Days in Quarter” is the sum of days of each month that make up each respective 

quarter; and “No. of Days in Year” is 365, except in leap years, in which the number of days in 

the year shall be 366. 

The City Loan Amount shall bear interest as follows: 

a. Formation Costs shall bear no interest whatsoever and shall be repaid to City

as reimbursement for out-of-pocket expenses by the Repayment Date.

b. Pre-Launch Costs shall bear interest beginning January 1, 2021 through the

Repayment Date as estimated and set forth on Exhibit A, attached hereto.

c. Launch Costs for the City’s collateral associated with the Credit

Agreement shall bear interest beginning on the effective date of the Credit

Agreement.  Launch Costs for amendment to this Agreement, as set forth

in subsection 1.3, through the Repayment Date.

In the event the City Loan Amount, along with any and all interest owed pursuant to this Section 

2, are not repaid by the Repayment Date, any such amounts that remain outstanding shall accrue 

interest at the rate specified by law for prejudgment interest. 

3. City Liability; Hold Harmless; Indemnification.

3.1 City Liability.  The Authority acknowledges and agrees that by lending said funds 

to the Authority, the City does not assume any debt, liability, obligation, or duty whatsoever with 

respect to the Authority’s operations, liabilities, business, or transactions. 

3.2. Hold Harmless/Indemnification.  The Authority shall hold harmless, indemnify 

and defend the City, its elected officials, officers, employees, and agents from and against any 

and all claims, suits or actions of every kind which arise out of the performance or 

nonperformance of the Authority’s covenants, responsibilities, and obligations under this 

Agreement, and which result from the negligent or wrongful acts of the Authority or its board 

members, officers, employees, or agents.  City shall hold harmless, indemnify and defend the 

Authority, its board members, officers, employees and agents from and against any and all 

claims, suits or actions of any kind which arise out of the performance or non-performance of the 

City’s covenants, responsibilities and obligations under this Agreement and which result from 

the negligent or wrongful acts of the City or its elected officials, officers, employees or agents. 

In the event of concurrent negligence of the City, its officer or employees, and the Authority, its 

officers and employees, the liability for any and all claims for injuries or damages to persons 
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and/or property or any other loss or costs which arise out of the terms, conditions, covenants or 

responsibilities of this Agreement shall be apportioned according to the California theory of 

comparative negligence. 

4. General Provisions.

4.1. Audit.  Prior to January 1, 2023, the City may audit the Authority’s expenditure 

of Pre-Launch Costs to confirm that such expenditures have been made consistent with the 

purposes of this Agreement.     

4.2 Waiver.  The waiver by City or Authority of any term, covenant, or condition 

herein contained shall not be deemed to a waiver of such term, covenant, or condition or any 

subsequent breach of the same or any other term, covenant, or condition herein contained. 

4.2. Successors and Assigns/Assignment.  The terms of this Agreement shall apply 

and bind the heirs, successors, executors, administrators and assigns of the Parties.  No Party 

may assign this Agreement without the express written consent of the other Party, which shall 

not be unreasonably withheld.   

4.3. Entirety/Amendment.  This Agreement contains the entire understanding between 

the Parties relating to the obligations of the Parties described herein.  No provision of this 

Agreement may be amended or added to except by an agreement in writing signed by the Parties 

or their respective successors in interest. This Agreement shall not be effective or binding until 

fully executed by both Parties. 

4.4. Venue & Choice of Law.  This Agreement shall be governed by and construed 

under the laws of the State of California.  In the event of any legal action to enforce or interpret 

this Agreement, the sole and exclusive venue shall be a court of competent jurisdiction located in 

Orange County, California.   

4.5. Independent Entities.  This Agreement is by and between two independent 

entities and is not intended to and shall not be construed to create the relationship of agent, 

servant, employee, partnership, joint venture, joint employer, or association. 

4.6. Authority to Execute Agreement.  The Parties each warrant that they have the 

authority to execute this Agreement and that all actions have occurred, and all necessary 

approvals or consents have been obtained to allow each party to enter into this Agreement. 

4.7. Notices.  All notices provided for herein shall be in writing and shall be delivered 

to the appropriate parties as provided below: 

For City: Attn: City Manager 

City of Irvine 

1 Civic Center Plaza 

Irvine, CA 92606 
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For Authority: TBD 
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IN WITNESS WHEREOF, Authority and City have executed this Agreement on the 

date set forth below. 

CITY OF IRVINE 

Date: _____________________ 

By: _____________________________ 

Title: _____________________________ 

Approved as to Form: 

_________________________________ 

City Attorney 

ORANGE COUNTY POWER AUTHORITY 

Date: _____________________ 

By: _____________________________ 

Title: _____________________________ 

Approved as to Form: 

_________________________________ 

General Counsel 

11/20/2020

Interim City Manager
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EXHIBIT A 

PRE-LAUNCH COSTS INTEREST SCHEDULE 

Loan Borrower Orange County Power Authority  

Loan Amount/Pre-Launch  $2,500,000 

Loan Start Date 1/1/2021  

Loan Maturity Date 1/1/2027  

Estimated Interest Rate 1.75% See Note on Interest Rate 

Period Interest  Cumulative Interest 

3/31/2021  10,787.67  $10,787.67 

6/30/2021  10,907.53  21,695.21  

9/30/2021  11,027.40  32,722.60 

12/31/2021  11,027.40  43,750.00 

3/31/2022  10,787.67  54,537.67 

6/30/2022  10,907.53  65,445.21 

9/30/2022  11,027.40  76,472.60 

12/31/2022  11,027.40  87,500.00 

3/31/2023  10,787.67  98,287.67 

6/30/2023  10,907.53  109,195.21 

9/30/2023  11,027.40  120,222.60 

12/31/2023  11,027.40  131,250.00 

3/31/2024  10,877.73  142,127.73 

6/30/2024  10,877.73  153,005.46 

9/30/2024  10,997.27  164,002.73 

12/31/2024  10,997.27  175,000.00 

3/31/2025  10,787.67  185,787.67 

6/30/2025  10,907.53  196,695.21 

9/30/2025  11,027.40  207,722.60 

12/31/2025  11,027.40  218,750.00 

3/31/2026  10,787.67  229,537.67 

6/30/2026  10,907.53  240,445.21 

9/30/2026  11,027.40  251,472.60 

12/31/2026  11,027.40  $262,500.00 

Pre-Launch Loan   $2,500,000.00 

Total Due 1/1/2027  $2,762,500.00 

Note: Interest Rate is based on the average of last six   

months of interest earned on the City's investment 

portfolio.  
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