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AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

Southern California

March 22, 2022

Via electronic mail only

Mayor Farrah Khan, Irvine

Honorable Members of the City Council, Irvine
1 Civic Center Plaza

Irvine, CA 92606

Dear Mayor Khan and Honorable Members of the City Council:

We are deeply concerned by the Irvine City Council’s (the “City Council”) repeated
attempts to limit public participation at City Council Meetings. Item 5.1 on tonight’s agenda
“Updating the City’s Policies and Procedures for Agendas and Meetings of the City Council,
City Commissions, and City Committees” subverts the Brown Act and restricts fundamental free
speech rights.! We are concerned that the proposed policies and procedures represent an attempt
by the City Council to insulate itself from public input.? Not only do the proposed revisions
drastically limit public comment in a way fundamentally at odds with California’s commitment
to open government,® but some of the proposed changes—particularly the requirement that
individuals provide their name and address before giving public comment and that they direct

! March 22, 2022 Meeting Agenda, available at

https://irvine.granicus.com/Generated AgendaViewer.php?view_id=68&event id=1957 (Item
5.1: “Update to Ordinances, Policies and Procedures for Agendas and Meetings of the City
Council, City Commissions, and City Committees”).

2 Compare City Council Policy / Procedure Manual at 3 (providing time for public to address
items of interest within each agenda item, as well as a general time for public comment for
matters of interest not on the regular agenda; establishing a three-minute time limit per speaker,
with possibility of extended time), with Resolution No. 22-  Updating Policy/Procedure
Manual, at § 1(d)(i), and Ordinance No. 22- , at § 1-2-313(B) (together, limiting public
comment to “a single item [on the agenda];” limiting total public comment time to one hour;
limiting time for individual comment to 90 seconds to three minutes depending on the number of
speakers; authorizing the Mayor or Council to cut public time even more). Resolution and
Ordinance presented as Attachments 1-2 of March 22, 2022 Staff Report, available at
https://irvine.granicus.com/MetaViewer.php?view_id=68&event_id=1957&meta_id=125542.

3 The Brown Act makes clear that “the public commissions, boards and councils and the other
public agencies in this State exist to aid in the conduct of the people’s business... The people of
this State do not yield their sovereignty to the agencies which serve them.” CAL. GOV’T CODE §
54950 (emphasis added). See also CAL. CONST., Art. I, § 3.
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their comments only to the Council “as a body”—violate California Law and the Constitution.
As such, we urge the City Council to reject or substantially revise Item 5.1.4

L. Requiring Individuals to Provide Their Name and Address for the Record
Deters Public Participation and Violates the Brown Act and Constitution.

The City’s Proposed Ordinance No. 22-  revising Division 15 of Title 1 of the Irvine
Municipal Code requires, at section 1-2-313(B), that each speaker giving public comment “shall .
.. give his or her name and address . . . for the record” prior to addressing the City Council. This
requirement is counterproductive public policy and also violates the Brown Act and Constitution.
Requiring individuals to identify themselves before giving public comment has a stifling effect
on speech. Individuals addressing the City Council, such as those who are critical of government
employees, may already be hesitant to do so out of fear of retaliation or harassment.
Furthermore, we previously successfully challenged a provision enacted by the Orange County
Board of Supervisors (“OCBOS”) requiring speakers to submit their names and addresses on
their speaker cards. In response to that litigation, the OCBOS revised the speaker request forms
and county website to expressly state that a member of the public may use a pseudonym when
completing the speaker request card or addressing the Board. Irvine City Council should do the
same and remove the name and address requirement from the Municipal Code revisions under
consideration.

Government Code Section 54953.3 states that members of the public cannot be required
to identify themselves to participate in a meeting. /d. (A member of the public shall not be
required, as a condition to attendance at a meeting of a legislative body of a local agency, to
register his or her name, to provide other information, to complete a questionnaire, or otherwise
to fulfill any condition precedent to his or her attendance.”). Further, it is well settled that
anonymous speech is protected under the Constitution as a time-honored tradition stretching
back to our country’s inception. See, e.g., McIntyre v. Ohio Elections Comm'n, 514 U.S. 334,
357 (1995) (“Under our Constitution, anonymous pamphleteering is not a pernicious, fraudulent
practice, but an honorable tradition of advocacy and of dissent.”); Talley v. California, 362 U.S.
60, 65 (1960) (invalidating a California statute prohibiting the distribution of “any hand-bill in
any place under any circumstances” that did not contain the name and address of the person who
prepared it, holding that identification and fear of reprisal might deter “perfectly peaceful
discussions of public matters of importance”); Doe v. 2themart.com Inc., 140 F. Supp. 2d 1088,
1092 (W.D. Wash. 2001) (“The right to speak anonymously was of fundamental importance to
the establishment of our Constitution. Throughout the revolutionary and early federal period in
American history, anonymous speech and the use of pseudonyms were powerful tools of political
debate.”).

Recognizing these principles, the League of California Cities, an association of California
city officials, makes clear in its guide to the Brown Act for officials, “Public speakers cannot be
compelled to give their name or address as a condition of speaking. The clerk or presiding officer

4 We refer here both to U.S. CONST., Amd. I, and CAL. CONST., Art. I, § 3, the latter of which is
broadly considered to be more protective than the former. See Kaye v. Bd. of Trustees of San
Diego Cnty. Pub. Law Library, 179 Cal. App. 4th 48, 57-58 (2009).

5 See Addressing the Board, Board of Supervisors, County of Orange, California,
https://board.ocgov.com/addressing-board (last visited Mar. 21, 2022).
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may request speakers to complete a speaker card or identify themselves for the record, but must
respect a speaker’s desire for anonymity.”® Accordingly, the City Council must reject the
proposed requirement and allow members of the public to provide public comment anonymously
or using a pseudonym.

II. Preventing the Public from Addressing Individual Council Members Violates
the Brown Act and Constitution.

We are also concerned about restrictions prohibiting the public from addressing
individual members of the Council. The proposed change to section 1-2-313(B) of the Municipal
Code would require that “[a]ll remarks [] be addressed to the Council as a body and not to any
member thereof.” We also previously litigated this issue in the same case against OCBOS.
There, the superior court judge enjoined OCBOS from enforcing a virtually identical provision.’
In response to the litigation, the OCBOS later amended its Rules of Procedure to remove the
requirement that members of the public address only the Board “as a whole,” and to specify that
members of the public may comment on, question, or criticize the statements, votes, actions or
omissions of individual Board members.® The Council must similarly reject this unlawful
provision.

The proposed restriction plainly violates the First Amendment and the Brown Act.
Meetings of the City Council constitute limited public forums. See White v. City of Norwalk, 900
F.2d 1421, 1425 (1990). In a limited public forum, the government may enact reasonable
restrictions to preserve the space for its intended purpose. Good News Club v. Milford Cent. Sch.,
533 U.S. 98, 131 (2001). And the Brown Act itself indicates that the public shall have the right to
speak on “any item of interest . . . within the subject matter jurisdiction of the legislative body.”
Cal. Gov’t Code § 54954.3(a). More generally, “[d]ebate over public issues, including the
qualifications and performance of public officials [], lies at the heart of the First Amendment.
Central to these principles is the ability to question and challenge the fitness of the administrative
leader of a [government body], especially in a forum created specifically to foster discussion
about [issues within the body’s purview].” Leventhal v. Vista Unified Sch. Dist., 973 F. Supp.
951, 958 (S.D. Cal. 1997) (citing Schenck v. Pro—Choice Network, 117 S. Ct. 855, 858 (1997);
Meclintyre v. Ohio Elections Comm'n, 514 U.S. 334, 34445 (1995); First Nat'l Bank of Boston v.
Bellotti, 435 U.S. 765, 77677 (1987); New York Times v. Sullivan, 376 U.S. 254, 270-71 (1974).
As such, critiques of the actions or inactions of individual council members about issues within
the Council’s jurisdiction are protected by these First Amendment and Brown Act principles.

® Open & Public V: A Guide to the Ralph M. Brown Act, at 37, available at
https://www.cacities.org/Resources-Documents/Resources-Section/Open-Government/Open-
Public-2016.aspx.

" Order Granting in Part and Denying in Part Plaintiff-Petitioner’s Motion for Preliminary
Injunction, Dkt. 78, at 4, People’s Homeless Task Force v. Cnty. of Orange, No. 30-2019-
01062485 (October 10, 2019) (enjoining enforcement of rule requiring public to address “[a]ll
remarks and questions” to “the Board as a whole” and “not to any individual Board member”).
Order attached as Appendix A.

8 Rule 46, OCBOS Rules of Procedure, available at https://cob.ocgov.com/sites/cob/files/2021-
07/Board%20Rules%20approved%2007-13-2021.pdf.
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Preventing the public from addressing an individual Council member directly leads to
absurd and unreasonable results. For example, it would prevent a person from directly
responding to a particular comment or action by an individual member or direct comments to a
Council member they believe to be the deciding vote on a matter of public interest. It also
ignores the fact that the Council does not always act as a cohesive body. And, in the case of a
split vote, it would be nonsensical and confusing for a member of the public to castigate Council
members who voted in the way the constituent preferred.

skookskokosk

To approve the revisions as drafted would be to codify grave violations of your
constituents’ rights under California law and the Constitution. We urge you to reject them. The
City Council should remove item 5.1 from tonight’s agenda for further consideration. Any future
proposed changes to the Policy / Procedure Manual and Municipal Code should not include the
plainly unlawful provisions we have outlined here because they violate both the law and sound
public policy. Irvine is a city of over a quarter million residents, many of whom are actively
engaged in matters that come before the City Council. Rather than enact barriers to suppress
direct input from the public, the City Council should encourage civic participation by ensuring
its constituents have adequate opportunities to make their voices heard. If you have any
questions or concerns, please contact Zoé McKinney at zmckinney@aclusocal.org. We are
optimistic that the City Council will reject the offending portions of Item 5.1.

Sincerely,

/ > 4// \ @W
N

Peter Eliasberg Zoé McKinney
Chief Counsel First Amendment and Democracy Staff Attorney

Manheim Family Attorney for
First Amendment Rights

Cc:
Jeffrey Melching, Rutan & Tucker, LLP, Irvine City Attorney
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Electronically Filed by Superior Court of California, County of Orange, 10/10/2019 07:30:00 PM.
DAVID H. YAMASAKI, Clerk of the Court By Julie Carney, Deputy Clerk. 30-2019-01062485-CU-CR-CJC ROA # 78

LEON J. PAGE, COUNTY COUNSEL
REBECCA S. LEEDS, SENIOR DEPUTY (SBN 221930)
ADAM C. CLANTON, DEPUTY (SBN 235128)
VANESSA D. ATKINS, DEPUTY (SBN 265113)
333 W. Santa Ana Boulevard, Suite 407

Santa Ana, California 92701

Telephone: (714) 834-3906

Facsimile: (714? 834-2359

Email: rebecca.leeds@coco.ocgov.com
adam.clanton@coco.ocgov.com
vanessa.atkins@coco.ocgov.com

Attorneys for Defendants/Respondents,
COUNTY OF ORANGE, and
ORANGE COUNTY BOARD OF SUPERVISORS
Exempt from Filing Fees Pursuant to Gov’t Code § 6103
SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ORANGE, CENTRAL JUSTICE CENTER

PEOPLE’S HOMELESS TASK FORCE, Cas? No. 30-2019-01062485-CU-CR-CJC
Assigned for All Purposes to:
Plaintiff-Petitioner, Honorable Sheila B. Fell, C-25
VS.

[PROPOSED] ORDER GRANTING IN
COUNTY OF ORANGE, ORANGE COUNTY ) PART AND DENYING IN PART
BOARD OF SUPERVISORS, PLAINTIFF-PETITIONER’S MOTION
FOR PRELIMINARY INJUNCTION
Defendants.

DATE: June 12, 2019
TIME: 10:00 A.M.
DEPT.: C-25

Complaint Filed on: 04/09/2019
Trial Date: TBD

On June 12, 2019 in Department C25 of the Orange County Superior Court, Plaintiff-
Petitioner People’s Homeless Task Force moved for a preliminary injunction preventing
Defendants County of Orange and Orange County Board of Supervisors from violating Plaintiff-
Petitioner’s and the public’s constitutional and statutory rights. Zachary W. Byer of Kirkland &
Ellis LLP and Brendan Hamme of the American Civil Liberties Union of Southern California
appeared on behalf of Plaintiff-Petitioner People’s Homeless Task Force, and Rebecca S. Leeds

and Adam C. Clanton appeared on behalf of Defendants County of Orange and Orange County
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[PROPOSED] ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFFS-
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Board of Supervisors.

pleadings in support and in Opposition, and has heard oral argument of counsel. For the reasons
set forth in the Court’s Minute Order, dated July 3, 2019, and for good cause therefor,
Defendants’ unopposed requests for judicial notice are GRANTED, and Plaintiff-Petitioner’s
Motion is GRANTED in part and DENIED in part as follows:

The Court has considered Plaintiff-Petitioner’s Motion for Preliminary Injunction and the

DENIED as to Orange County Board of Supervisors Rule of Procedure 23. The Court
finds that Plaintiff-Petitioner did not meet its burden of showing it is likely to prevail on
the merits of this Brown Act claim. Plaintiff-Petitioner contends that there was a
decrease in public comments after the Rule changed in February of 2018, but, based on
the evidence presented, it is possible that the decrease was due to factors other than the
moving of the general public comment period from the beginning to the end of Board
meetings. Furthermore, the Court finds that balancing the potential harm weighs in favor
of Defendants.

DENIED as to Orange County Board of Supervisors Rule of Procedure 44. The Court
finds that Plaintiff-Petitioner did not meet its burden of showing it is likely to prevail on
the merits of this First Amendment and Brown Act claim. Based on the evidence
presented, Plaintiff-Petitioner did not show that a speaker was required to provide a real
name in order to speak, or that the Brown Act was violated due to a person not having the
opportunity to respond to another speaker’s comments or by requiring a cutoff time for a
speaker to provide a request form. Furthermore, the Court finds that balancing the
potential harm weighs in favor of Defendants.

GRANTED as to Orange County Board of Supervisors Rule of Procedure 46. Rule 46
requires members of the public to address “[a]ll remarks and questions” to “the Board as
a whole” and “not to any individual Board member,” and also requires a speaker to obtain|
permission from the Board’s Chair before asking any “question” of any “Board or staff
member.” But Rule 46 provides no guidelines or objective standards for the Chair in

determining whether to grant permission to a speaker to address an individual Board or
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staff member. Nor have Defendants offered any evidence showing how the Chair
determines whether to permit a speaker to address an individual Board or staff member,
or any evidence contradicting Plaintiff-Petitioner’s showing that the Chair enforces the
prohibition against those critical of the Board and grants permission to those who are
complimentary. The Court finds that Plaintiff-Petitioner has met its burden of showing it
is likely to prevail on its claim that Rule 46 is unreasonable, and in turn, unconstitutional.
Furthermore, the Court finds that balancing the potential harm weighs in Plaintiff-
Petitioner’s favor.

DENIED as to Orange County Board of Supervisors Rule of Procedure 47. Based on the
evidence presented, the Court finds that Plaintiff-Petitioner has not shown a likelihood of
prevailing on the merits of this Brown Act and First Amendment claim. The Chair is in
the best position to determine whether the number of speakers, in conjunction with what
Is on the agenda for that meeting, would prevent the Board from accomplishing its
business in a reasonably efficient manner should speaking time not be reduced from three
minutes. Furthermore, the Court finds that balancing the potential harm weighs in favor
of Defendants.

DENIED as to Orange County Board of Supervisors Rule of Procedure 48. The Court
finds that Plaintiff-Petitioner did not meet its burden of showing a likelihood of
prevailing on the merits of this Brown Act claim that Rule 48 violates the California
Public Records Act (“CPRA”) or CPRA’s purpose. Furthermore, the Court finds that
balancing the potential harm weighs in favor of Defendants.

GRANTED as to the Orange County Records Management Policy (“Records Policy”).
Neither the CPRA nor the Brown Act includes retention exemptions based on the
definition of “transitory records” used in the Records Policy. Government Code Section
26202 sets a two-year retention period for documents prepared or received in any manner
other than pursuant to a state statute or county charter. Defendants fail to establish that
the documents encompassed by the Records Policy’s definition of “transitory records”

are not required to be preserved by law, or that the destroyed records are preserved in
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accordance with Gov. Code 8 26205.1(b). The Court finds that Plaintiff-Petitioner has

met its burden of showing a likelihood of prevailing on the merits of this writ claim.

Furthermore, the Court finds that balancing the harm weighs in favor of Plaintiff-

Petitioner.

IT ISHEREBY ORDERED:

1. Defendants, their employees, agents, successors, assigns, and those acting in
concert with them are preliminarily enjoined from enforcing the following portion of Orange
County Board of Supervisors Rule of Procedure 46: “All remarks and questions shall be
addressed to the Board as a whole and not to any individual Board member. No question shall
be asked of any Board or staff member without first obtaining permission of the Chair”; and,

2. Defendants, their employees, agents, successors, assigns, and those acting in
concert with them are preliminarily enjoined from enforcing the Orange County Records
Management Policy that authorizes the destruction of “transitory records,” except for those
records contemplated by Government Code Section 26205.1(b) (“records that are not expressly

required by law to be filed and preserved”).

IT IS SO ORDERED.

Dated: October 10, 2019 W

The Honorable Sheila Fell
Judge of the Superior Court
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